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Censorship of Science: The Competitive Enterprise Institute Suit and Other Data Quality
Act Petitions

e The Data Quality Act allows interested parties to petition agencies to “correct”
information they “disseminate;” yet rather than seek correction, most petitioners seek the
redaction of information from agency websites and publicly available databases.

e In February, the Competitive Enterprise Institute’s (CEI) petitioned several agencies to
“cease dissemination of the National Assessment on Climate Change.”' The agencies
denied the petition and denied the subsequent appeal. CEI has filed the first case seeking
judicial review of a denied Data Quality Act petition. CEI requests the court to rule that
the two climate change models and the National Assessment are not reliable and to order
the removal of the models and the National Assessment from government websites and
publicly available databases.”

e The National Academy of Sciences has characterized the two climate change models
under attack as “well-regarded.” The two models have also been peer-reviewed by over
300 scientific and technical experts, subjected to a 60-day public comment period, and
assembled under the supervision of a panel of experts convened by the President's
Committee of Advisors on Science and Technology.

e The CEI action is only one of several recent efforts to censor information available to the
public. For example, the Center for Regulatory Effectiveness (CRE), an industry funded
nonprofit, filed a petition to forbid EPA from disseminating research by Professor Hayes,
University of California at Berkley, on the endocrine effects of atrazine on frogs.”

Threats to Universities: The Center for Regulatory Effectiveness Letters

e There is growing concern that those who are adversely affected by regulation might move
“upstream” with Data Quality challenges, threatening not only researchers, but their
academic departments and universities with stigmatizing DQA complaints and then using
those complaints to argue that federal funding should be curtailed.

¢ In August, CRE sent letters to the American Association of University Professors
(AAUP) and a number of universities warning the universities that they have become
aware of academic research that is afflicted with “significant omissions, inaccuracies, and
manifest biases” and that the universities should update their policies to comply with
federal data quality standards.’

e A CRE source suggested that Data Quality Act challenges against research will
ultimately be communicated to the federal funding source in an effort to cut off funding.’

e Since there are no sanctions for filing frivolous Data Quality petitions, some groups could
use this law to bully and harass researchers by publicizing the fact that the reliability of
their research is under attack.

Politicized Peer Review: OMB Peer Review Guidelines and EPA’s Assessment Factors
¢ Over the past two decades, there has been concern that peer review conducted by the
Executive Branch runs the risk of being corrupted by politics.’

e OMB has recently proposed peer review guidelines required for all “significant
regulatory information.” Academic research must be subject to this federally-created
peer review requirement if it is used by or disseminated by an agency. Only research
that has been published in peer review journals may be exempt from being subject to
these centralized panels.®



Aside from the questionable authority to direct all agencies to mandate peer review for
significant rulemakings (Congress failed to pass a bill mandating similar peer review
requirements in 1995”), the conflict guidelines proposed by OMB depart from those
adopted by scientific journals insofar as they identify reviewers as presumptively biased
if they have expressed specific views on the issue or worked with the agency in the past.
By contrast, reviewers who work with regulated parties are perceived as potentially
conflicted only if they have a “financial interest in the matter at issue,” which could be
read to require stock options or some other direct financial stake. Moreover, OMB
provides no specifications for how these financial conflicts are to be disclosed."

Beyond establishing peer preview panels, EPA officials and staff also expect to preside
independently over the quality of third-party research using their own “assessment
factors” for scientific quality.'' Despite reservations about the wisdom and need for these
“assessment factors” expressed by panelists at a National Academy of Sciences
workshop, the EPA promulgated its assessment factors guidelines in July.'> Under the
guidelines, there appears to be no means for adversely affected scientists to appeal EPA
determinations that challenge their research, and it is not even clear that the scientists will
or can be involved in EPA’s decision-making regarding judgments about the quality of
that research. The internal process for EPA’s review of the quality of third-party research
is similarly opaque.

A Double Standard for Privately Sponsored Research

Most private research is exempted from the Data Quality Act.”> OMB, for example, has
exempted industry-sponsored research when corporations claim that it is propriety
information. As a result, neither agencies nor independent observers, can subject the
research to the same level of scrutiny that corporations seek for information that is
produced by universities or nonprofit organizations. Academic research funded by the
federal government is the prime target of the Act, despite general evidence that shows
that sponsored research is afflicted with considerably more bias and inaccuracies.'
Private research will rarely be subject to the peer review processes established by OMB
because it is usually produced only when mandated in narrow regulatory circumstances
and hence rarely considered “significant regulatory information.”"

There is no federal oversight of the quality or objectivity of privately conducted science,
in stark contrast to scientific misconduct, objectivity, and ethics requirements for
federally funded research.

Continuing Concerns about Adverse Effects of the Data Quality Act

The Data Quality Act is not a legitimate law.

The Data Quality Act was passed as a rider to an appropriations bill, without
legislative history, debate, or even congressional awareness.'® It was drafted by a
consultant to industry, Jim Tozzi."

Harassment/critique of researchers remains a continuing concern.

Prominent scientists have expressed concern that a related rider, the Data Access Act,
could be used to harass scientists whose discoveries are unpopular with industry.'®
The broadscale attacks on Dr. Hayes’ research on atrazine, mentioned earlier, may
bear out these concerns under the Data Quality Act as well."

Blurring of science and policy in the name of science occurs in many DQA petitions.
Many of the petitions target agency policy decisions, but attack them as erroneous
technical judgments.” Not only does this make the policy debates less transparent,
but the challenger avoids the operative statutory mandate -- often a protective
mandate -- by arguing simply that the agency used wrong science.
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