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Executive Summary

In the aftermath of the financial meltdown of 2008, Americans are increasingly concerned
about imbalances of influence and power in American society and how those imbalances
have weakened the regulatory system that Congress designed to protect us from dangerous
corporate actors. The real estate industry’s abusive lending practices, BP’s massive oil spill in
the Gulf of Mexico, the tragedy at Massey Energy’s Upper Big Branch Mine, and nationwide
recalls of meat, eggs, peppers, spinach, and peanuts have called into question the basic
capacities of numerous federal regulatory agencies. The Supreme Court’s Citizens United
decision in 2009 and its outsized and immediate impact on the 2010 and 2012 national
election cycles heightened concerns about elected officials’ biases and motivations. Last fall,
the Occupy Wall Street protests prompted a national conversation about who holds

the power to set our nation’s socioeconomic policies.

Congress enacted the Occupational Safety and Health Act over 40 years ago.

A transformative law at the time it was passed, the OSH Act has not proved nimble
enough to address the evolving challenges faced by U.S. workers. Below, we discuss

how changes to the OSH Act and its implementing regulations and policies could better
empower workers to ensure that all workers have safe and healthy workplaces. We focus
on workers and their power to influence the policies that keep them safe and healthy

on the job. Numerous issues affect workers’ health and safety, from workers’ compensation
reform to health care policies to wage and hour problems, but we focus here on health

and safety regulation by federal agencies.

Empowerz'ng Workers e Strengthen education and training requirements
(P&de 3) ¢ A private right-of-action to enforce the OSH Act

¢ Increased fines and jail time for criminal violations
¢ Use of administrative compliance orders

¢ Expanded use of Responsible Corporate Officer
Doctrine

Improved Regulatory

Resp onse to Violations e Application of the Alternative Fines Act

(Pdge 6) ¢ Adjust civil fines to keep up with inflation
e Expand workers’ rights to participate in inspections
e Revamp fatality investigations
Strengﬂﬂening . L::::ia:i:(i;;::'i‘r‘lsg, with supplemental user fees for
OSHAs e Improve state-plan oversight
Administrative e Eliminate the split-enforcement model
Powers (Pﬂgf ]6) ¢ Adopt next-generation rulemaking reforms
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Regulatory Dysfunction

Congress created the Occupational Safety and Health Administration (OSHA) and its
companion agencies, the National Institute for Occupational Safety and Health (NIOSH)
and the Occupational Safety and Health Review Commission, 40 years ago. Since then
the nation has made substantial progress toward Congress’s goal of ensuring that American
workers come home at night safe and sound. While fatality, injury, and illness rates have
fallen drastically, thousands of workers still die on the job every year from workplace
accidents, and tens of thousands die from having been exposed to toxic chemicals at work.
Hundreds of thousands are injured or become ill. The cost of these preventable accidents
and illnesses is staggering, approaching $250 billion per year in direct and indirect costs.'

Clearly, our existing regulatory system is not getting the job done. As we detailed in a
previous report, Workers ar Risk: Regulatory Dysfunction ar OSHA, OSHA cannot protect
workers better because of a combination of factors:

* Insufficient resources: OSHA operates on a shoestring budget. Its primary worker-
focused health and safety training program runs on just $10 million per year. Although
enforcement is OSHA's biggest outlay, this vital program is also drastically short of
money: the ratio of OSHA inspectors to workers in OSHA's jurisdiction was 1-to-
30,000 in the late 1970s, the ratio has since doubled to 1-to-60,000. And the funds for
rulemaking are so limited that, over the last decade, OSHA has withdrawn more rules
from its regulatory agenda than it has finalized.

* An outmoded statute: Because Congress has not significantly amended the OSH Act
since it was first created, OSHA must deal with issues that other public health agencies
have moved past. For instance, the OSH Act still uses a split enforcement model that
entrusts a separate agency—rather than an independent branch of the Department of
Labor—with reviewing enforcement actions. The statute also still includes an inefficient
risk-based, one-hazard-at-a-time system for setting health and safety standards and lacks
basic priorities set by Congress or deadlines for completing rulemaking.

* A weakened regulatory process and overly centralized review: In the forty years since
the OSH Act’s adoption, Congress and the Executive Branch have taken part in a steady
accretion of analytical steps that separate recognition of an occupational hazard from
issuance of final regulations to protect workers from the hazard. OSHA undertakes
“significant risk” analysis, economic and technological feasibility analyses, cost-benefit
analysis, small business impact analysis, peer review of its work, administrative notice-
and-comment, data quality review, and multiple rounds of negotiations with the
White House’s Office of Management and Budget. Writing a single rule can take
a decade or more.
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These issues were not anticipated when Congress passed the OSH Act, but 40 years of
concerted efforts by regulated industry to shrink and stifle OSHA have brought us to this
unfortunate pass. The remainder of this paper highlights how to solve these problems and
sketches a picture of what the next OSH Act and the next OSHA should look like.

Empowering Workers by Reforming Federal
Occupational Health and Safety Law

The bulk of federal occupational health and safety resources are concentrated on enforcing
basic workplace standards Substantial resources also go to employer-focused “compliance
assistance,” a regulatory reinvention program held over from days when federal agencies’
coffers were more flush. Comparatively fewer OSHA resources go to strengthening workers’
role in the occupational health and safety system. Thus we begin this paper by describing
reforms that would give workers the power to improve workplace health and safety without
OSHAs assistance. These reforms involve improving workers’ education and training
programs as well as enhancing the deterrence-based enforcement tools that workers can use
to turn that knowledge into safe and healthy jobs.

Education, Training, and H&S Committees

Well educated and well trained workers are the most empowered — they know their rights,
they know when they’re wronged, and they know the best way to correct a hazardous
work environment. Education and training must go together, and improvements in the
scope, quality, and frequency of education and training should be hallmarks of the next
occupational health and safety system.

The education and training programs available to U.S. workers are a haphazard patchwork.
Union members often have exemplary programs available, but union membership is
dwindling as “right to work” laws and union-busting proliferates. Certain classes of hazards
(e.g., respirable toxins) demand special training, as do some jobs (e.g., pesticide applicators),
but those cases are limited. A case could be made for the proposition that the OSH Act’s
General Duty Clause, by requiring employers to implement feasible means of abating
recognized hazards that are likely to cause death or serious physical injury, requires employers
to educate and train workers about those hazards. But a regulatory program that more
precisely delineates rights, responsibilities, and guidelines would better ensure that all workers
are adequately educated and trained to deal with workplace hazards.

The basic elements of a good education and training should educate workers about:
* Known hazards and means of eliminating, avoiding, or managing them;
* Ways to spot new hazards and anticipate how changes in work can affect health
and safety;
* Best practices for handling health and safety concerns (e.g., notice of occupational health

specialists in area);

Improvements
in the scope,
quality, and

frequency

of health

and safety
education and
training should
be hallmarks of
the next OSHA.
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* Their rights under various laws (and the agencies that enforce them);

* How to use available mechanisms to promote compliance with applicable laws and
regulations; and

* How to be actively involved in government agencies’ development of new regulatory
standards.

Beyond these basic elements, educational requirements could be variable and adjusted
accordingly, based on hazardousness of job and other specific needs.

The federal government must also develop a way to ensure that all workers have access to
education and training programs. Sweden has adopted a system in which health and safety
committees play a prominent role in worker training.> Every workplace with five or more
workers must have a safety steward; every workplace with at least 50 workers must have

a joint labor-management safety committee. Safety stewards and safety committees are
responsible for occupational health and safety education and training in their workplaces.
Workers are guaranteed pay for the time spent in training. Variations on this system exist

in much of Europe and in Britain.* A similar system in the U.S. would vastly increase the
number of qualified occupational health and safety trainers and improve opportunities for all
workers.

Congress should establish an obligation for corporate officers to notify workers when an
officer has knowledge of imminent dangers at a company worksite. The corporate ofhcers’
duty would ensure that the basic education and training provided to workers as described
above is not the only manifestation of their right-to-know, but rather the framework upon
which employers and workers build an active dialogue on workplace hazards. Corporate
officers’ bird’s-eye view of a company’s operations puts them in a unique position to forestall
a calamity. When BP went through a period of major restructuring in the late 1990s and
adopted a “run to failure” policy for aging equipment, board members were warned of the
risk that the company’s Texas City refinery would kill someone within months.’ It did: On
March 23, 2005, 15 workers died in an explosion at the plant — just months after the memo
was delivered to the board. The duty to warn should extend to the potentially affected public
and regulatory agencies, as well.

Citizen Suits

In addition to a strong knowledge base, workers also need effective legal tools to prompt
changes in their working conditions when their employers are not responsive. Under

current law workers lack the power to commence legal action on their own accord against an
employer that is breaking the law; instead, they must make a formal complaint to OSHA and
await the agency’s response. While OSHA is generally responsive to workers complaints,
workers should not have to rely on an underfunded OSHA to redress serious health and
safety issues in the workplace. Workers need to be able to wield power that’s proportionate
to their huge stake in the game. That power should come in the form of an amendment the
OSH Act that would create a legal vehicle for enforcing worker rights against employers.

-)SHA: Progressive Reforms to Empower Workers
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In the field of environmental protection, Congress has included “citizen suit” provisions

in the Clean Air Act, Clean Water Act, and more than a dozen other statutes, deputizing
“private attorneys general” with the power to enforce the laws’ mandates. In general, the
citizen suit provisions Congress has enacted allow any person to file suit in federal court to
cure violations of the applicable law after giving the appropriate regulatory agency a period of
time (typically 90 days) to file its own action. If the government files a lawsuit, it takes the
lead in the litigation, but the citizen is entitled to remain as a party to the litigation and can
object to any “sweetheart” settlements. If the government fails to take action, the citizen may
seek injunctive relief and civil fines (to be paid to the U.S. Treasury) to remedy violations

of the relevant statutes and regulations. Most citizen suit provisions also allow prevailing
plaintiffs to recover reasonable attorneys’ fees and litigation expenses from violators. The
citizen suit tool has proved successful in the environmental field, particularly in cases brought
against government agencies for failing to meet statutory deadlines for rulemaking, but also
in ensuring broader compliance by industry. Citizen suits have also been instrumental in
fostering the growth of many local and national public interest groups.

Congress’s creation of the environmental citizen suit provisions was an innovation spurred by
the recognition that federal agencies cannot monitor every source of pollution in the United
States, much as OSHA and its state partners cannot monitor every worksite. Between the
federal OSHA and its partner state-plan agencies, approximately 2,200 inspectors must
somehow enforce the OSH Act and its implementing regulations in more than 8 million
workplaces. While an OSHA inspection is more likely in some targeted industries (e.g.,
construction), most businesses will never see an OSHA inspector.
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A citizen suit provision in the OSH Act would empower workers to take on a stronger

role, both in enforcing occupational safety and health standards and in making the statute
more vibrant and adaptable to changing working conditions. The citizen suit provisions of
environmental laws provide space for forward-looking plaintiffs to push the boundaries of
the laws to ensure that their goals of eliminating pollution are achieved, even in the face of
new environmental threats. They also allow citizens to push back against efforts by polluters
to test the edges of compliance when the relevant agencies are not inclined to do so. Workers
and their representatives could strive for similar impacts on occupational safety and health
law if given the opportunity to do so through the establishment of a private right of action to
enforce the OSH Act and its basic precept that each employer must provide jobs that are free
from recognized hazards.

If Congress were to add a citizen suit provision to the OSH Act, unions and the plaintiffs’ bar
would likely undertake the bulk of the work that goes into filing and pursuing legal action.
Nonprofit worker centers that provide education, training, job-search help, legal advice, and
other resources to primarily non-union workers would also likely play an important role. It
is important to note the difference between citizen suits and tort law that has been largely
displaced by workers compensation programs. Citizen suit cases would not be premised on
personal injury, but rather violations of the OSH Act and its standards. The cases would

be more preventive than compensatory and the bulk of the fines would be paid to the
government (less reasonable attorneys’ fees).

Improved Regulatory Response to Violations

Empowering workers through education, training, and citizen suits will improve compliance
with statutory and regulatory requirements. If workers are to be protected, however, it is also
necessary for OSHA enforcement to be a credible deterrent. An empowered workforce and
stronger OSHA go hand in hand.

Criminal Enforcement

The OSH Act’s provisions for criminal enforcement need to be strengthened. If an employer
willfully violates an OSHA standard and causes a worker’s death, the crime is a Class B
misdemeanor conviction, which carries a maximum of six months in jail. This is the same
level of punishment that Congress has prescribed for digging up wild ginseng roots in a
national park.® The criminal enforcement provisions need to reflect the sanctity of human
life. Willful violations of the law that lead to a worker’s death are tantamount to homicide.
They should be treated as such, with the potential for a felony conviction, multi-year jail
terms, and large financial penalties brought against the individual corporate officers who

are responsible for creating such scofflaw conditions. And while criminal penalties must

be increased for cases involving worker fatalities, criminal prosecution should not hinge on
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whether a worker dies. Any willful violation of the Act or its underlying regulations should
be subject to criminal prosecution, and Congress should establish a tiered penalty structure
so that the punishment fits the crime. For instance, misdemeanor penalties might be
appropriate for willful violations where the defendant can prove that the violation probably
would not cause death or serious physical injury, but felonies should be available for most
willful violations, given that willful violations evince a blatant disregard for workers’ health

and safety.

The OSH Act’s meager criminal sanctions create no incentive for federal prosecutors to take
up typical cases of occupational safety and health violations, given prosecutors’ resource
constraints and competing incentives to pursue high dollar, long jail term felony cases.
Federal prosecutors are stretched thin, enforcing drug trafficking, tax evasion, and other

laws that have penalties substantial enough to create a credible deterrent effect on others

who might consider violating those laws. Occupational health and safety cases, with their
misdemeanor penalties, do not attract much attention. A 2003 New York Times investigation
of worker fatalities between 1982 and 2002 found that 2,147 workers died in 1,242 cases
where willful violations of the OSH Act led to the workers’ deaths.” OSHA referred just

119 of those cases to DOJ, and DOJ attorneys took up a mere 51 cases.

The Times statistics point up a complication that is a bigger issue for OSHA than most
other agencies that prosecute criminal actions. The reason that OSHA referred less than

10 percent of potential criminal cases to DOJ is likely tied to OSHA'’s obligation to protect
the workers who continue to labor at the worksites where criminal violations are alleged to
have occurred. OSHA does not have the power to force employers to make changes to their
worksites to correct alleged violations while a case is still pending, which gives employers a
major bargaining chip in settlement negotiations. Fearing jail time, employers can offer

to immediately abate alleged violations and pay civil fines in exchange for OSHA agreeing
to refrain from referring the case to for criminal prosecution.

Such a scenario played out in the aftermath of the massive explosion at Massey Energy’s
Upper Big Branch mine. The tragedy was fueled by coal dust that had built up to
dangerous levels because of corporate officials’ pressure to “run coal” instead of perform
vital maintenance. Soon afterward, Massey was bought out by Alpha Natural Resources
and the most notorious executive, Don Blankenship, left the company for a career as an
industry consultant. The Department of Labor reached a non-prosecution agreement
with Alpha in December 2011. Instead of pursuing criminal sanctions for violations
of federal law that led to the death of 29 men, DOL agreed to a plan in which Alpha
would pay $35 million for past regulatory violations (only $10.8 million of which arose
out of the Upper Big Branch tragedy), spend $80 million on investments in safety

and infrastructure, create a $40 million mine health and safety trust fund, and cap

the potential payout to victims’ families at $46.5 million.?

The Next OSHA: Progressive Reforms to Empo-
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Congress should authorize OSHA to issue administrative compliance orders. One reason
OSHA refers so few cases for criminal prosecution is that resolution of criminal cases takes
much longer than civil cases. The entire time a criminal case is pending, which can take
years, defendants can legally refrain from changing working conditions, leaving workers in
hazardous situations. Because OSHA has an obligation to protect workers, it will typically
settle cases with employers to ensure speedy hazard abatement, dropping potential criminal
claims in the negotiations. If OSHA had the power to issue administrative compliance
orders to eliminate hazardous conditions, government attorneys would have the time

to build and prosecute criminal cases without leaving workers in harm’s way.

OSHA and the en amending the ct to provide with the power to issue administrative
Wh ding the OSH A ide OSHA with th i dministrati
compliance orders, Congress must be careful to design the provision in a way that ensures

Department the orders’ effectiveness. The Supreme Court recently issued a decision that could hinder
of Justice EPA’s use of similar orders under the Clean Water Act. In that statute, Congress failed to
designate the time at which compliance orders are ripe for judicial review. Without that
should use the statute-specific language on the subject, the Supreme Court held that the administrative
responsible compliance orders can be reviewed by a federal court as soon EPA issues them, under the
t Administrative Procedure Act’s provisions for judicial review of any final agency action.’
corporate Congress would have to be mindful of this issue when giving OSHA the power to issue
officer doctrine compliance orders, lest the Court’s interpretation of new legislation defeat the purpose
in cases of the orders by giving the recipients of those orders the option of tying them up in court.
To make the OSHA compliance orders most effective, Congress must explicitly state in the
involving statutory amendment that the orders are not subject to pre-enforcement judicial review and
violations that penalties or fines for failure to comply with the order will only be levied when OSHA
has proved a violation of the statute in an enforcement proceeding.
of the OSH

Act and its OSHA should establish a presumption in favor of filing criminal charges in all cases
involving willful violations of the Act or its standards when a worker dies. OSHA’s Area
standards. Directors make the initial determination whether to refer a particular case for criminal

prosecution. OSHA'’s Field Operations Manual reads, almost discouragingly:

Following the investigation, if the Area Director decides to recommend criminal
prosecution, a memorandum shall be forwarded promptly to the Regional Admin-
istrator. It shall include an evaluation of the possible criminal charges, taking into
consideration the burden of proof requiring that the Government’s case be proven
beyond a reasonable doubt. In addition, if correction of the hazardous condition is
at issue, this shall be noted in the transmittal memorandum, because in most cases
prosecution of a criminal/willful case stays the resolution of the civil case and its
abatement requirements.

The Manual should be revised to clarify that criminal referrals ought to be the norm.

The deterrent effect of a federal policy that promotes criminal enforcement for all willful
violations will have a greater positive impact on workers™ health and safety than the current
practice of settling most cases to ensure speedy hazard abatement.

-SHA: Progressive Reforms to Empower Workers
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To ensure that Area Directors fully consider the impacts of their decisions on criminal
referrals, OSHA should update its policies for engaging the victims of criminal behavior
— and their families and co-workers — in the inspection process. The proposed Protecting
America’s Workers Act, introduced by Lynn Woolsey in the House and Patty Murray

in the Senate, would give victims and their families an opportunity to meet with the
Secretary of Labor or an authorized representative before a decision is made about the
issuance of citations. OSHA does not need congressional authorization to create such

a policy, though. The agency could simply make it standard procedure to invite victims,
co-workers, and their families to the closing conference that occurs at the end of each
inspection. They should be given an opportunity to make a statement about the incident
and how OSHA should respond.

In addition to strong criminal penalties, OSHA and the Department of Justice should use
the responsible corporate officer doctrine. Born out of criminal cases in the food and drug
context and expanded into the world of environmental crimes, the doctrine enables the
government to hold high-level corporate officials criminally liable for violations of public
health and welfare statutes.' Federal judges originally established the concept that criminal
penalties should be applied when corporate officers are in a position of responsibility with
respect to behavior that is proscribed by a statute and the officers are not powerless to
prevent others from engaging in that conduct."' Over the years, the responsible corporate
officer doctrine became such an important tool for effectuating the mandates of various
public health laws that Congress began inserting the language in new statutes. The Clean
Water Act, for example, explicitly includes responsible corporate officers in the definition

of “persons” covered by the statute. But since the doctrine is a part of the federal common
law, government lawyers do not need explicit statutory authority to pursue cases using its
concepts. For instance, the SEC has filed suit against two corporate officers whose company
was accused of bribing Brazilian customs officials in violation of the Foreign Corrupt
Practices Act, basing the case on their roles as responsible corporate officers rather than
prohibited actions they took themselves.'? For publicly traded corporations, liability under
the responsible corporate officer doctrine also brings with it a threat of potential shareholder
litigation for violation of fiduciary duties."

Applying the responsible corporate officer doctrine to violations of the OSH Act would
leverage the statute’s relatively weak criminal penalties to greater effect. Veterans of corporate
defense law firms know that the threat of jail time for people who normally spend their days
in executive office suites can result in dramatic changes in corporate policy. In addition,

the government’s use of the doctrine would pressure executives to use their influence to stop
crimes of omission as well as crimes of commission. Massey Energy’s Don Blankenship
might have been a perfect candidate for application of the responsible corporate officer
doctrine, with his infamous memo imploring mine workers to put production ahead of
safety because “coal pays the bills” and hauntingly prescient boasts that “We don’t pay much
attention to the violation count.”"*

The Next OSHA: Progressive Reforms to Empo-
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Corporate defense lawyers argue that the responsible corporate officer doctrine is inconsistent
with their beliefs about the mens rea requirements in criminal law, that corporate officers who
fail to ensure compliance with the law lack the criminal intent that justifies harsh penalties.
Mens rea requirements, however, vary depending on what balance should be struck between
deterrence and the degree of personal responsibility a person has for a crime. Public health
and welfare statutes were designed to create powerful disincentives against both engaging

in and condoning certain behavior, so holding corporate officers who have substantial

power over a company’s operations responsible for violations of the statutes is a good way

to deter OSH Act violations throughout the company. Moreover, the threat of criminal
liability being imposed on corporate officials who know or should know about violations

of occupational safety and health laws creates a stronger sense of responsibility for how they
wield their significant power over workers’ lives and livelihoods. In U.S. v. Park, the Supreme
Court rejected a corporate president’s argument that he should not be held liable under the
Clean Water Act’s application of the responsible corporate officer doctrine because he had,
“by reasons of his position in the corporation, responsibility and authority either to prevent
in the first instance or promptly to correct, the violation complained of, and that he failed to
do s0.”"> Were similar principles to be applied more regularly in the OSHA context, workers’
safety and health would no longer be an after-thought for corporate <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>